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4 Litigation and Alternative Dispute Resolution in Colombia, Mexico, Panama, and Brazil

. Introduction

(Authored By: Lloreda Camacho & Co.)

This InfoPAK is aimed to inform its readers about litigation and alternative dispute resolution
(“ADR”) in four of the most important economies in Latin America: Colombia, Mexico, Panama,
and Brazil.

In order to comprehend the importance of these issues, it is relevant to provide general
information of the countries involved, giving a general description of its economies, background,
and relevance worldwide. These countries exemplify the economic growth and investment target
that the Americas represent. This InfoPAK will give a general overview of three elements of each
nation: Litigation, Arbitration, and Alternative Dispute Resolution. This discussion studies the
judiciary branch of each, analyzing items such as courts” hierarchy, jurisdiction, courts’
specialization in business disputes, and role of precedents. Likewise, the study examines the basic
principles of litigation, such as the adversarial system, judge’s powers and authority, production of
evidence, and enforcement of court decisions, among others. To conclude this matter, the
challenges of litigating in each country and its pros and cons are analyzed.

Furthermore, this InfoPAK provides the historic background and current status of arbitration as a
dispute resolution mechanism, including policy in favor of arbitration and its current legal
framework. Also addressed are issues such as limitations to arbitrate, the court’s position on
arbitration, arbitration institutions in these four countries in order to identify the advantages and
disadvantages of arbitrating in such jurisdictions.

The InfoPAK also illustrates other ADR mechanisms available to parties in a dispute, including
mediation, conciliation, and negotiation, as well as their application and relevance within each
country.

This InfoPAK will provide the necessary tools to determine, for each case and each country, the
most advisable mechanism to resolve a dispute in these jurisdictions.

The countries discussed in this InfoPAK have relevance for companies interested in doing business
in Latin America. If companies around the world are interested in starting business activities or
have current business in these countries, this InfoPAK will deliver a general overview of one of the
essential matters when dealing with its business scheme — the advantages and disadvantages of
entering into litigation, and the alternatives that are viable according to each country’s legislation.

Why is it so important? Because companies worldwide should know all relevant aspects when
negotiating and doing business in a country.

In-house counsel have to balance a number of aspects, including those be explained in this
InfoPAK, to determine the appropriateness of choosing among ADR mechanisms, as well as
whether and when it is in company’s best interest to pursue a litigation claim before the judicial
system of the country. It will also give in-house counsel tools when overseeing their litigation
team, or the matters handled by outside counsel and experts. Litigation continues to evolve, and so
do ADR mechanisms. Knowing the different options a company has, how these options work and
apply on each country, and what pros and cons you are facing when deciding how to proceed on
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your deals will help in-house teams to identify the most qualified individual to handle each
matter, the issues and factors you should care for, and how to choose the best option available.

This InfoPAK will allow the readers to:

Get to know the countries” economies, background, and relevance worldwide;
Understand the basic principles of litigation for each country;

Identify arbitration’s quality, costs, workload, arbitrators, timeframe, and similar issues;
Evaluate the pros and cons of litigation and ADR mechanisms;

Decide whether to use ADR mechanisms to resolve its disputes, or face litigation; and

Recognize the importance of choosing the proper mechanism to resolve its disputes.

Readers will have a better knowledge of dispute resolution systems in Latin America, an up-and-
coming market has demonstrated its importance to the world’s business activities.

For more ACC InfoPAKs, please visit http://www.acc.com/infopaks
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A. Introduction

The Republic of Panama is a democracy divided into three branches: the Executive, led by a
President appointed for a five-year term and assisted by a Council of Ministers; the National
Assembly in charge of adopting laws; and the Judiciary in charge of the serving of justice. There is
currently no immediate Presidential reelection. The Presidential election and election of legislators
for the National Assembly take place at the same election period. Panama's economy is, in
principle, liberal (or center-right) with a developing trend for subsidies for the popular classes. The
political landscape is marked by the control of the Executive over the National Assembly, where
the majority of the legislators are part of the Executive's political party. There is no central bank
issuing local currency; the U.S. dollar is the paper currency. The country has allocated an estimate
$2.954 billion for infrastructure work for the period 2011 -012.%° In addition, the Panama Canal
expansion works call for an estimated at $5.25 billion to be spent over the period 2007 -014.6! In
March and May 2010, the country obtained Class “BBB-" investment grade qualifications from
Fitch Rating®? and Standard & Poor’s® rating agencies, which is actively marketed by the country
to attract international private investors and banks.

Panama's dispute resolution mechanisms are essentially divided into the judiciary and ADR
mechanisms, notably in the form of arbitration.

B. Litigation

General Overview of the Judicial System

a. Courts' Hierarchy

The hierarchy of the Panamanian judiciary is organized as follows. At the lower level (small
claims) are the Municipal Courts;* next are the Circuit Courts overseeing the majority of complex
litigation and appeals of the Municipal Courts.®At a higher level are the Courts of Appeals for the
Circuit Courts or Superior Tribunals,® followed by the Chambers of the Supreme Court of Justice
serving as Courts of Appeals for the Circuit Courts and Courts for special proceedings.®” And at
the highest level, generally overseeing constitutional action, is the Plenary Assembly of the
Supreme Court of Justice.%

b. Competence and Jurisdiction

Competence in the Panamanian judiciary is generally awarded in consideration of the following
elements:

m  The geographic circumscription;
m The amount in dispute, and/or;

m The nature of proceedings.®”

For more ACC InfoPAKs, please visit http://www.acc.com/infopaks



46 Litigation and Alternative Dispute Resolution in Colombia, Mexico, Panama, and Brazil

The Municipal Courts are competent to try matters occurring within the Municipalities of the
Provinces (the Republic of Panama has nine Provinces) where the amount in dispute does not
exceed $5,000.7° The Municipal Courts are also competent to try special cases such as occurs with
the proceedings for eviction without consideration of the monetary amounts (or quantum).

The Circuit Courts are organized into "Judicial Circuits" and generally have jurisdiction in a
Province with the exception of the Province of Panama (where the capital is located), which is
organized into three Judicial Circuits thus reducing the scope of geographical competence.”! The
Circuit Courts are competent to try cases exceeding the quantum of $5,000, as well as special
proceedings such as bankruptcy and property boundaries disputes.”?

The Courts of Appeals are organized into "Judicial Districts" formed by two or three Provinces.
There are four Judicial Districts in Panama,”® and these are competent to decide writs of appeals
against decisions of the Circuit Courts.

The Supreme Court has four Chambers. The First Chamber deals with civil matters, in particular
the extraordinary writ of cassation against decisions of the Civil Court of Appeals, and Appeals of
the Maritime Courts.” The Second Chamber deals with criminal law matters, namely the
extraordinary writ of cassation, as well as appeals of Criminal Courts of Appeals decisions acting
as trial courts.” The Third Chamber is competent to process claims for the annulment of
administrative resolutions either affecting individual subjective rights or affecting the general
population, as well as the extraordinary writ of cassation on Labor law matters.” The Fourth
Chamber is competent to review and process letters rogatory from foreign courts, special petitions
for foreign assistances (e.g., taking of evidence abroad), and writs of exequatur.”

Jurisdiction is adjudicated in consideration of the relevant legal statutes governing a determined
situation. The major jurisdictions of the Panamanian judiciary are:

m Civil law matters,

m Criminal law matters,

m Family law matters,

m Labor law matters,

m Consumer protection, trade and competition law matters,”®

m Maritime law matters, and

m Special administrative courts dealing with special matters such as taxation law matters
and public contracting claims (although they are not formally part of the judiciary).

c. Courts' Specialization in Commercial Disputes and Others

The Panamanian judiciary has two specialized Courts of Commerce (originally part of the First
Civil Circuit for the Province of Panama) at the Civil Circuit level, in addition to a Court of
Appeals overseeing consumer protection, trade and competition claims, commercial disputes, and
intellectual property (“IP”) claims.”

The Consumer Protection Authority, organized consumer associations, and consumer rights
protection entities have standing to file declaratory claims for breach of the Competition Law, even
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if they actually have not suffered damages.*’ Individual consumers (or competitors) also have
standing to file a claim for breach of the Competition Law, provided they have suffered damages.

Class actions are not common in Panama. This may be, in principle, due to the costly and complex
nature of such proceedings, and the fact that they need to comply with the mandatory
prerequisites of the Competition Law as they relate to the organizing of consumer classes, as well
as the need to produce prima facie evidence of standing for admission of the claim by the court."'

The Panamanian judiciary has two active international Maritime Courts with jurisdiction over all
the territory of the Republic of Panama; its territorial waters, which extend 12 miles beyond the
coastline; its navigable waters, rivers, and lakes; and the waters of the Panama Canal, in
accordance with the United Nations Convention on the Law of the Sea.*” The Maritime Courts
have jurisdiction over claims arising from maritime trade occurring beyond Panamanian
jurisdiction, in the following cases:

m In cases of in rem claims against a vessel or its owner, and the vessel is arrested within
the jurisdiction of the Republic of Panama;

m  When the Maritime Court has attached other property belonging to a defendant even if
he is not domiciled in Panama (similar to "foreign attachment" in U.S. federal courts);

m  When the defendant is located within the jurisdiction of the Republic of Panama and has
been personally served with process within the Panamanian jurisdiction;

m  When a vessel involved is registered in Panama, or Panamanian substantive law is
deemed applicable by virtue of the contract in dispute or by operation of law; or

m  The parties expressly or tacitly agree to submit themselves to the jurisdiction of the
Maritime Courts of Panama.*’

There are no specialized bankruptcy courts in the Panamanian judiciary. Bankruptcy proceedings
are supervised by the civil circuit courts. Panama does not have special insolvency proceedings or
special protection against bankruptcy. The Panamanian system allows a creditor of a single
commercial obligation (which is for a sum certain, due and payable) to request the bankruptcy of
its debtor, which would result in all of debtor’s obligations becoming due.** Secured creditors
(with a given mortgage or pledge security) have the benefit of foreclosing outside of bankruptcy
proceedings.”

General matters related to, or resulting from commercial transactions (e.g., failure to honor a
promissory note or check, breach of loan agreements, or financial facilities) are usually tried before
the civil circuit courts. Special proceedings exist for the enforcement of secured and unsecured
commercial and financial obligations alike. Such proceedings are known as special proceedings of
execution (or "executory" proceedings) and usually require the creditor to support his claim
through documents evidencing that the credit is due and enforceable, for a sum certain.®® Such
documents are listed in the Code of Civil Procedure®’ and certain special laws,*® and include,
among others, negotiable instruments (such as checks, notes, and bills of exchange), Panamanian
public or notarial deeds, documents acknowledged before a Public Notary, a certified public
accountant (“CPA”) certified bank statement of balance owed, or final decisions rendered by the
courts or arbitration panels. Mortgage and pledge (e.g., in the case of banking obligations)
foreclosure proceedings are part of such special proceedings of execution, allowing the creditor to
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48 Litigation and Alternative Dispute Resolution in Colombia, Mexico, Panama, and Brazil

obtain a first-instance expedited judgment ordering the setting aside of the secured assets for
judicial sale.”

d. Role of Precedents

The Panamanian judiciary is of civil law background. As opposed to case-law systems, precedents
in the Panamanian judiciary are of a non-binding nature; nevertheless, they do have a relative and
limited relevance. According to the Code of Civil Procedure,” three decisions on cassation on a
same point of law will be considered "probable doctrine" and should be used by the courts to
decide analogous matters.

This said, judicial decisions (precedents) are used regularly by litigants to fill voids in the law
and/or to support their statements of claims and arguments. The courts also use these precedents
to support their decisions. For instance, for many years, the statute of limitations for certain
negotiable instruments (the promissory note or "pagaré") was determined and applied through
precedents (two currents existed, one of five and another of three years).

Precedents, however, are of a final, binding and obligatory nature in certain circumstances. This is
the case for Supreme Court rulings on constitutionality actions and on the legality of public
administration resolutions. Precedents are also followed by the Supreme Court of Justice on its
own decisions with regard to the formalities for admission of the extraordinary writ of cassation.

2. Basic Principles of Litigation

a. Adversarial System vs. Inquisitorial System

Civil proceedings have historically been adversarial in the Panamanian judiciary. As a general
rule, the burden of proof is borne by the claimant. The claimant has to prove through evidence
both the quantum and the facts of the claim.

In turn, historically inquisitorial criminal procedure has undergone major changes in the last two
years. A new system has been adopted: The "accusatory system" incorporates elements of the
adversarial system, thus requiring a more active role of the claimant, who previously could rely on
the State Attorney-led prosecution to demonstrate the existence of criminal liability by the
defendant.

Elements of the Inquisitorial system can also be found in jurisdictions where a "weaker party"
exists, such as in the family and labor-law jurisdictions.

b. Judge's Powers and Authority

i Contempt of the Court

In special circumstances, the judge can order the arrest of an individual who fails to comply with
the orders of the court.”! The individual may be detained for a period not to exceed one month.
After this period, he will be released and provided with a 10-day term to comply with the order,
and to submit evidence to such effect.? If he fails to comply, he may be again detained for a
period of up to eight months.”> Contempt sanctions are usually applied in the family law
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jurisdiction, in particular when an individual fails to provide alimony or pension payments.
Contempt sanctions are also applied in civil matters in the construction sector, for example, where
an order to suspend construction of a project has been issued.

The judge can impose fines on witnesses who, having been subpoenaed, fail to appear before the
court. The fines per occurrence are in the range of $20 - $50.9* The judge also can also order the
arrest of the parties (or their counsel) in cases of disrespectful behavior to the court.

ii. Request the Production/Taking of Further Evidence

The judge can request, of his own initiative, the production/taking of further evidence to
determine the facts stated by the parties to assist him in the application of the law.” According to
Supreme Court decisions, however, this capacity of the judge should not be used to correct
deficiencies on claimant's burden of proof.”® The judge has the authority to order third parties to
produce or submit documents in their custody to the court.

iii. Independent Decision-Maker

Judges in the Panamanian judiciary have a special discretionary capacity to be applied when
conducting their analysis of the evidence against the facts supporting the claim and the applicable
law.%” This is known as the principle of "critical analysis," and sustains the judge's capacity to order
the taking of further evidence in an effort to have a clear understanding of the facts of the claim
and the determination of the applicable law.

Except for objections on the existence of payment and statute of limitations, which mandatorily
have to be raised by the defendant, the judge has a duty to declare the existence of causes of nullity
that would result in dismissal of the claim, even if the party that would benefit from such
declaration has failed to raise such objection.

iv. Limitation

The Judge is limited by the "ultra petita" principle.”® This means he cannot grant the claimant more
than what he has requested (e.g., where expert reports show damages are for a greater amount
than the quantum of claim, the judge cannot award the greater amount).

c. Production of Evidence in Civil Proceedings

Civil proceedings governed by the Code of Civil Procedure are used as reference in cases of voids
in proceedings of other jurisdictions, and therefore set the general standard on matters of
procedure and production of evidence.

i Production of Prejudicial Evidence
A potential claimant can request the production of prejudicial evidence, generally in the form of
one or more of the following:
m  Special requests for review of accounting books and other relevant documents (this is
known in Spanish as "diligencia exhibitoria");
m  Testimonies;

m Judicial inspections and expert reports; or
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m Reconstruction of events.%

One requirement to obtain an order for the taking of prejudicial evidence is that the petitioner
produce "prima facie" evidence on the immediate need to take the evidence (e.g., because it may be
destroyed, impossible to obtain, or impractical to obtain at a later stage in the proceedings).1%
Other elements that may have to be considered, depending on the nature of the evidence to be
taken, are the need to demonstrate a juridical interest in such evidence, and the existence of a
substantive relation or connection to the cause of action.1!

ii. Access to Evidence in Civil Proceedings

Only timely offered evidence related to the subject matter of the dispute will be considered
admissible.’%> General requests for production of documents are not admissible; in accordance to
the burden of proof principle, it is the petitioner's duty to produce the document, so rarely will the
opposing party be required by the judge to produce a document at request of his adversary. If the
material document relevant to the dispute is held by the opposing party or a third party, the
petitioner will be required to furnish proof that such document is in possession of his adversary or
he will otherwise have to recur to judicial inspections. In addition, privilege (e.g., attorney/ client)
and confidentiality rules apply (e.g., access to accounting records and financials not deemed
relevant to the dispute) that restrict the degree of information that can be obtained through
inspections.

iii. Submission of Evidence and Document Formalities

The ordinary proceedings do contemplate a special term for the submission of evidence.!%
Nevertheless, in traditional civil proceedings, generally all evidence has to be offered with the
complaint or the answer to the complaint. More recent commercial proceedings (e.g., IP litigation,
antitrust action, and consumer protection) stemming from the civil proceedings contemplate
special hearings for the offering of evidence.

iv. Formal Requirements

As a general rule, documents have to be submitted in original counterpart,'® and signatures and
contents have to be acknowledged by the counterparty during evidence-taking sessions.% Only
when it is not possible to submit the original can the parties submit notarized copies or simple
copies. Documents granted or executed abroad have to be legalized either through Panamanian
consulate! or through the Apostille (per the Hague Convention Abolishing the Requirement for
Legalization for Foreign Public Documents of 1961).197 As a general rule, documents in foreign
language must be provided with their Spanish translation prepared by a local certified public
translator, although it is also possible to make a special request to the court to order an official
translation.1%

V. Taking of Evidence

Upon review of the evidence offered, the judge will only admit evidence that complies with the
formalities established by law discussed here. The term to take evidence ranges from 8 - 30 days.
The court will set a calendar with dates for receiving testimonies and cross-examinations, for
appointment of experts, interrogation on their reports and conclusions, dates for inspections, and
the like. The parties have a duty to produce the evidence they have submitted within said periods
of time. Evidence not submitted for reasons beyond the litigants' control can be resubmitted at the

Copyright © 2012 Arias, Fabrega & Fabrega and Association of Corporate Counsel



51

appellate level (e.g., taking of a testimony of a summoned witness who does not show up at the
Court).1” Evidence that is timely requested but not received within the term set to practice
evidence (e.g., report of a public office or institution), can be introduced to the case file, and will be
considered as “timely taken” even after the relevant term has expired.!’® Once the term for taking
evidence has concluded, the parties will move to closing statements.!!!

With regard to witnesses admitted by the court, leading questions will not be admitted,? and all
queries have to be related to the subject matter of the case. Testimonies are to be taken before the

judge; video testimonies, affidavits, and other means of providing statements will usually neither
be accepted nor considered to have the effect of court-taken testimony.

Witnesses may be denounced as "suspect" in the following cases:

m Family members;

m Spouses;

m  Employees in favor of their employer;

m Close friends or known enemies;

m  Counsel or other agents for their principal;

m The curator or tutor on behalf of the minor or pupil;

m The seller of the asset in dispute;

m A partner in the business dispute;

m Debtor against creditor, and vice versa;

m A party with an interest in the outcome of the proceedings;
m A person of dubious reputation or condemned for perjury; or

m Individuals who, in the judge's opinion, may find themselves in situations similar to
those already mentioned or who may have a biased view on the matter.

Despite an objection on the grounds that the testimony may be suspect, the judge may nevertheless
order the taking of the testimony as part of his critical analysis and duty to determine the facts of
the case.!’® In many cases, suspect testimony has favored the objecting party!4 witnesses who
being conscious of the fact that they are rendering testimony under oath will prefer to relate the
facts, or their understanding of events, as they have occurred.

Participation of expert witnesses is accepted on matters that cannot be determined or understood
directly by the judge (e.g., an expert on Panamanian civil law will not be admitted by the court, as
the judge is considered able to interpret and apply Panamanian law; note that determining the
degree of physical impairment or emotional distress will require intervention of experts).!1>
Experts have to personally study the matter submitted to their analysis in the form of a
questionnaire prepared by counsel; 11 this would bar corporate entities, such as auditing firms,
from serving as experts. Experts will be responsible for submitting a report with conclusions to be
submitted to the court within a date set in the calendar for the taking of evidence. The experts will
be examined and cross-examined on their conclusions by counsel to the parties, and they may also
ask questions to the other experts.!” All experts are considered agents of the court, and not of any
given party.
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The parties are authorized to appoint up to two experts to render evidence on any given matter,
and the judge will appoint an expert on behalf of the court. Expert fees, in principle, are paid by
the respective appointing party, and the court-appointed expert fees are usually paid by the party
primarily interested in the expert analysis.!8 Expert fees and expenses can be recovered by the
prevailing party against the losing party.

Experts have to meet requirements of their profession (e.g., licensing qualifications) and field of
expertise; further, and as a general rule they have to be locally qualified before the Panamanian
jurisdiction. On rare occasions, experts from foreign jurisdictions have been admitted by the
Panamanian courts subject to the petitioner demonstrating there are no locally qualified experts in
the field.1?®

vi. Other Jurisdictions

In contrast with the highly formal civil jurisdiction, other jurisdictions have adopted more-flexible
systems for evidence production and submission. Such is the case of the maritime jurisdiction,
which grants a party the right to request from his adversary the production of documents and
information,!?’ as well as the taking of out-of-court depositions and witness interrogations in terms
similar to U.S. discovery.'?! In this jurisdiction, the formalities of documents are considerably
reduced. The Maritime Courts regularly admit as evidence simple copies of documents, the
contents of which have not been formally objected to by the adversary (without further
requirement for the acknowledgment of signature and contents by the author).

The consumer protection, trade and competition law jurisdiction also has more-flexible rules of
evidence than the ordinary civil courts. Hearings and pre-trial conferences are becoming
increasingly relevant in these trade related jurisdictions. In contrast to the civil jurisdiction, where
closing statements are normally submitted through written briefs, closing statements in these
jurisdictions are submitted orally at the conclusion of the trial hearing.

d. Enforcement of Court Decisions

Once a final judgment has been rendered, the defendant will have six days to comply with the
relevant decision.'?? If the defendant fails to comply, claimant may request the judicial enforcement
of the decision by the court.!?3 If the decision orders the payment of monetary sums, then the
claimant may request the garnishment of defendant's bank accounts, and the court may order the
post-judgment attachment of assets, including credits and even the administration of the
defendant's business.

Attached assets will be sold through judicial sale (public auction). For this purpose, an invitation to
the public has to be published on a local newspaper for three consecutive days.'?* For judicial sale
of real property, a mandatory 15-working day term following the last publication has to be
observed before judicial sale can be held (judicial sale date).'?> The judicial sale is to be held from
8:00 a.m. through 5:00 p.m. of the judicial sale date.’?® Bids can be submitted until 4:00 p.m. on that
day. Between 4:00 p.m. and 5:00 p.m., the participants will be able to competitively increase their
bids until the highest offer is received.'?” The highest bidder will be provisionally awarded the
attached asset(s). In order to participate as a bidder, a bond in the amount of 10% of the base sum
for judicial sale has to be consigned with the court.’?® The creditor who has been favored by the
judgment does not need to consign a bond, and can bid for his credit as recognized in the relevant
court decision.'” The judgment creditor can be awarded the asset(s) even if he is the only bidder.13
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Final adjudication will be awarded the moment the offer is paid (the general rule is two working
days after provisional adjudication).

The asset(s) will be sold if an offer equal to two-thirds of the base price of the judicial sale is
obtained.’3! If such offer is not obtained, a new judicial sale date will be called for, and a bid for
one-half of the base price will be admitted. If an offer is not obtained in the second attempt, then a
third bid date will take place the following day, and the asset will be sold for the highest amount
offered at such time.

As to non-monetary decisions, the court may in certain cases "step into the shoes" of the judgment
debtor and specifically enforce the judgment. It may order the demolition of buildings and, to such
effect, instruct the local police authority to enforce the order (e.g., common in evictions). In certain
cases where the defendant is required to personally comply with the order, the court may declare
the defendant in contempt of the court and apply contempt sanctions, such as temporary arrest, if
the condemned party fails to abide by the judgment.

It is also possible to commence special proceedings for enforcement of the judgment, to join other
proceedings of enforcement initiated by third parties, or to even request the bankruptcy of the
debtor (e.g., in civil obligations after three separate proceedings of enforcement, and in commercial
obligations if one commercial debt which is for a sum certain, and which is due and payable, is not
timely and fully honored).

e. Allocation of Costs and Applicable Interest Rates

i Bar Tariff

The Panamanian Bar Tariff was adopted through a resolution of the General Assembly of the
Panama Bar on February 19, 2000.132 The Bar Tariff serves two main purposes: to set the default
"minimum" fees to be applied when counsel and client have not executed a legal services
agreement; and to serve as reference when the court has to set the mandatory legal fees in
consideration of the proven quantum or declaration.

Concerning litigation, the tariff is progressively set in consideration of the nature of the
proceedings and quantum. The legal fees of the tariff are set by applying a percentage to the
quantum acknowledged by the court decision in a range of 25% - 7.5% (decreasing as the quantum
increases). There are also default retainer fees to be applied in matters where no quantum is
involved, as well as a default hourly rate of $150 for matters not expressly addressed by the tariff.

ii. Losing Party Pays

The court has the duty to apply the Bar Tariff when rendering judgment. Such amounts will be
part of the final quantum to be paid by the defendant. The court may, however, release the losing
party from paying the mandatory legal fees if it concludes — and so states in its decision — that
such party acted in "evident good faith"33 (e.g., because the parties settled the dispute, because the
dismissed claimant had the right to submit the claim, or because the defendant abided by the
allegation of claimant and did not delay the proceedings).

Legal fees are also applied when a party that submits an appeal, objection, motions for early
dismissal, or other challenges or special petitions fails to have such motion granted.13 Although
such legal fees are usually nominal when compared to the judgment legal fees (e.g., $200), failure

For more ACC InfoPAKs, please visit http://www.acc.com/infopaks



54 Litigation and Alternative Dispute Resolution in Colombia, Mexico, Panama, and Brazil

to pay such fees may have relevant and adverse implications in the proceedings: The losing party,
at the request of its adversary, may be prevented from being heard until the court set fees and
costs are paid®?® (this includes the ability to lodge appeals and other pleadings). Considerable pre-
judgment legal fees may also be applied when the court determines that a party has abused its
right of defense or is otherwise actively seeking to delay the proceedings through motions lacking
legal basis.

iii. Applicable Interest Rate

The court will acknowledge interest accrued until the rendering of judgment. Interest will continue
to run until payment is received by the claimant. If the defendant fails to pay in a timely manner,
then (at the request of claimant during the stage of collection or enforcement) the court will issue
resolutions updating the amount of interest accrued, in addition to awarding legal fees arising in
the course of enforcement of the judgment.

In contractual disputes, the court will apply any contractually agreed interest rate. In extra-
contractual claims (e.g., damages from tort) or cases where the parties have not agreed to an
interest rate, the court will apply the default statutory interest rates, which are currently deemed to
be 6% in civil matters'® and 10% in commercial matters.’3” In principle, statutory interest starts to
run from the moment the claim is served on the defendant and the litigation is deemed to have
formally begun, although there are other Supreme Court decisions that have acknowledged that
such interest would start to run from the moment of filing of the complaint, regarldess of whether
it has been served on the defendant.!®® Also, compensatory interest at the commercial default rate
(10%) can be applied to unpaid contractual interest. The Supreme Court (Civil Chamber) has ruled
that such interest represents damages, and not compounded interest.!3?

f. Government Privileges

There are certain privileges granted to the Panamanian State (including its autonomous
institutions and municipalities) in litigation. The State cannot be condemned to pay legal fees (or
"costs"), and its assets cannot be the subject of precautionary measures, except for pre-trial
petitions for the taking of evidence.!? State Attorneys have a duty to file appeals against any
adverse decision; even if an appeal has not been submitted, the decision will still have to be
consulted at the superior judicial level .14

Special proceedings to collect against the State are complex. Once the claimant has obtained a final
judgment against the State, that claimant can request the court to send a certified copy of the
decision (order to pay) to the Executive Branch, through the Ministry of Economy and Finance or
the representative of the relevant institution, in order for such representative to instruct payment,
if he has the capacity to do so.14?

If the representative does not have the capacity to instruct payment, then the representative will
have to send the order within the 30 days following its receipt either to the Council of Ministers, or
to the relevant municipality or institution for processing. If a year lapses without payment having
been received by the claimant, the court will have to petition the President of the Supreme Court to
request either the President of the Republic, the mayor of the relevant municipality, or head of the
relevant corporation to take appropriate measures to comply with the order.

If payment has not been made after three years since the judgment was rendered, the judgment
creditor may request the court to instruct the National Bank of Panama to set aside the sums at the
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court's instruction from the relevant institution's account.’?® The National Bank of Panama has a
month to comply with such order. Once it confirms that funds are "available" (which will
eventually depend on budgeting approvals by the Executive Branch and the National Assembly),
the court should order payment to the creditor from the segregated funds in question.

g. Cost of Litigation

i Court and Legal Assistance Fees

In the criminal jurisdiction, gratuitous legal assistance is available for those individuals who are
the subject of prosecution and cannot afford the services of a private practitioner.!#4 These services
are provided by public defenders from the State's Institute for Legal Defense.

Although legal assistance on matters other than criminal proceedings is not regulated, there are
various legal assistance offices active in Panama, acting on a pro bono basis or on minimum fee
arrangements.

In civil and commercial cases, when the defendant cannot be personally served with process (e.g.,
his domicile is not known by the claimant or he otherwise fails to appear before the court), the
court will appoint a default party defender.’> The absentee party defendant's fees for the entire
proceeding will range between $200 - $500, and will have to be provided by claimant. Failure to
pay the default party defender's fees may lead to dismissal of the case.

ii. Gratuitous Principle

In its Chapter on the Judiciary, the Panamanian Constitution provides that access to justice is
gratuitous.® This essentially means that briefs can be submitted in simple (non-stamped) paper,
and that no other taxes are to be paid for accessing the courts. The same applies to the submission
of appeals and the filing of constitutional actions, where the petitioner is generally not required to
consign funds in order for his submission to be received and considered. The gratuitous principle
also applies to labor claims, where the employee cannot be condemned to pay legal fees.

There are certain relevant limitations to this principle, such as when a third party to the
proceedings lodges an appeal that may affect the interests of the claimant and defendant, as well
as in maritime proceedings where the condemned defendant will have to consign or place a bond
for the quantum (including legal fees) of the judgment in order for her appeal to be heard by the
Civil Chamber of the Supreme Court, This is currently the appellate court for judgments from the
Maritime Courts at trial level. Also, as discussed, a party may be prevented from being heard if he
fails to consign legal fees resulting from the dismissal of an adverse ruling to a challenge, motions,
or other ancillary petitions.

With regard to the evidentiary value of documents (e.g., a promissory note, a contract, and other
documents that may be subject to stamp taxes), as a result of the application of the gratuitous
principle, the absence of stamp taxes or other tax formalities will not prevent the court from
considering the document's relevance in demonstrating the existence, validity, and enforceability
of the claimed obligation.

Injunctive relief generally is not gratuitous. Injunctions and petitions for pre-judgment attachments
are subject to surety bonds that will have to be consigned at the court's instructions, to ensure
against damages that may be caused to the defendant in case the claimant fails to obtain a
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favorable judgment.!¥” Surety bonds usually range between 20 - 50% of the requested quantum or
the amount requested in attachment (lesser than or not to exceed quantum). Certain special
proceedings allow gratuitous injunctions ("freeze orders"), as may occur with the proceedings for
challenging shareholders' resolutions adopted in breach of the law, the articles of incorporation,
and bylaws,!*8 as well as in administrative proceedings where the claimant can request the staying
of the relevant administrative act (e.g., adjudication of a public bid) pending resolution of the
litigation or challenge.

3. Challenges of Litigating

a. Court's Independence and Impartiality

Supreme Court Judges are appointed by the Executive Branch and confirmed by the Legislative
Assembly.*? As part of their appointment, the Supreme Court Judges will be required to renounce
their political party or affiliation; nevertheless, their independence is often questioned due to the
usual political affiliations between Supreme Court Judge appointees and the designating President
of the Republic, as the head of the Executive Branch. This independence is further questioned
when the confirming legislature is of the same political party or in alliance with the President. The
same applies to the Attorney General and Counsel General of the Republic (as the chief
investigative officer for criminal prosecutions) and the Attorney General for the Administration (as
the chief investigative officer and counsel in defense of the complaints and actions against the
administration and challenging the legality of administrative actions).

The career stability of judges and personnel has not been successfully implemented. This has also
affected the judiciary's independence and impartiality, as judges and court system personnel can
be subject to political pressures that put the stability of their tenures at risk. The judiciary's
independence and impartiality is, therefore, not absolutely free of political influence.

The Panamanian judiciary also has been affected by cases of corruption. It should be noted,
however that steps have been taken in recent times to attack this scourge. Counsel have
successfully lodged criminal complaints against judges acting in breach of the law, and the higher
courts have taken a more active role in supervising lower court judges' behavior, and they have
ordered separations and removals of such court judges from office.1

This said, judges will normally exercise independent and impartial judgment in private, civil, and
commercial disputes without political overtones.

b. Appellate Review and Timeframe

It is difficult to estimate the timeframe for proceedings in Panama. Civil proceedings may last
anywhere from 3 to 10 years or more before they are finally resolved. In criminal proceedings,
certain detainees have served more than their time in preventive detention before sentencing.!5!
The labor jurisdiction has caps on the amount of months of wages that may be claimed by
employees requesting reinstatement. The timeframe will greatly vary depending on the parties' (in
particular the defendant's) capacity and will to delay the proceedings, namely through the use of
pre-judgment remedies such as motions for early dismissal followed by their appeals, in addition
to the seeking of protection of constitutional rights allegedly breached by court orders.
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Assuming there are no (or limited) special motions or objections to the proceedings, the timeframe
for trial in civil proceedings is generally within the range of 18 - 24 months. Appellate review is
also in the range of 18 - 24 months, and the extraordinary writ of cassation will usually require 24
- 36 months.

4, International Issues

a. Taking Evidence Abroad

In the absence of a treaty otherwise addressing the issue, in order to request the taking of evidence
abroad, the court will be required to ask the Ministry of Foreign affairs to send letters rogatory to
the judiciary of the relevant country. As an alternate option at the request of the petitioner, the
court can ask the Ministry of Foreign Affairs to instruct the Panamanian Consul in the country
where the evidence is to be gathered to take, accept, or hear the same.’>? Also, if the litigating
parties are in agreement, they can commission qualified counsel in the foreign jurisdiction to
gather the evidence.’>® The transcripts of depositions, documents, or reports gathered or produced
abroad will have to be legalized through the Apostille (1961 Hague Convention Abolishing the
Requirement of Legalization of Foreign Public Documents) or by a Panamanian Consulate in order
to be validly submitted to the court.

Because evidence to be taken abroad has to be effectively gathered during the proper evidentiary
period within the Panamanian proceedings, and because the processing of such requests may
prove time-consuming, the parties may request an extraordinary extension of this period to gather
evidence abroad.!

Evidence gathered in cases tried abroad can also be introduced in cases tried before the
Panamanian judiciary. Such evidence will be considered admissible and complete if the opposing
party has also intervened in its production in the foreign proceedings.

b. Enforcing a Foreign Decision

Subject to the issuance of a writ of exequatur by the Supreme Court of Panama (Fourth Chamber), a
final judgment will be recognized as conclusive and enforceable in the courts of the Republic of
Panama without re-trial or reconsideration of the merits of the case if the following requirements
are met:

m  The writ of exequatur will be subject to the foreign court granting reciprocity to the
enforcement of judgments of courts of the Republic of Panama, which is presumed to be
the case;

m The party against whom the judgment was rendered, or its agent, was personally served
in such action;

m  The judgment arises out of a personal action against the defendant;

m The obligation in respect of which the judgment was rendered is lawful in the Republic
of Panama, as the courts of Panama will not apply or give effect to any provision of
foreign law that violates the public policy of Panama;
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m  The judgment is properly authenticated by diplomatic or consular officers of the
Republic of Panama or pursuant to the Apostille, and

m A copy of the final judgment is translated into Spanish by a licensed translator in the
Republic of Panama.'”

The term “enforceable” means that the obligations assumed by the party against whom
enforcement is sought are of a type which the courts of Panama will enforce. It does not mean that
those obligations will necessarily be enforced in all circumstances in accordance with their terms.
In particular, enforcement may be limited by applicable bankruptcy, insolvency, fraudulent
transfer, banking intervention, reorganization, forceful liquidation, moratorium and other similar
laws affecting creditors’ rights generally, or by concepts of materiality, reasonableness, good faith,
and fair dealings.

Often, U.S. Divorce Court decisions are declared non enforceable in Panama, if the cause of divorce
is considered to violate the special causes of divorce of the Panamanian Family Code (e.g., a
minimum two-year wait for mutual consent or separation). Violation of proper service of process
(the due process principle) is also a cause for denial of exequatur for the enforcement of a foreign
decision.

Exequatur proceedings are held with the participation of the Attorney General, who will present
his recommendation on the enforceability of the decision in Panama, as well as with the
intervention of the party against whom enforcement is required.

It is possible to request the implementation of pre-judgment remedies in aid of enforcement, such
as attachments in-aid of execution and injunctions, subject to bonding requirements. Once the writ
of exequatur has been granted, claimant will have to initiate executory or summary judgment
proceedings before the Circuit Courts to obtain enforcement.

c. Jurisdiction over Foreign Parties and Application of Foreign Law

i Foreign Parties

As a Constitutional principle, all nationals and foreign citizens in Panama are subject to the
Panamanian Constitution and the national laws and regulations.!¢ In order to do business in
Panama, foreign corporations are required to establish a branch or subsidiary in Panama, and to
submit to the jurisdiction of the Panamanian judiciary.

In civil matters, the parties are expressly authorized by the rules of civil procedure to preemptively
determine the competent court that will resolve their eventual disputes, without regard to their
domiciles or place of residence.’® This would allow foreign parties (even those residing abroad) to
choose the Panamanian jurisdiction as a "neutral" venue for the resolution of their disputes,
without a need to otherwise have a formal or substantive connection to Panamanian jurisdiction.

ii. Foreign Law

The Panamanian legal system allows the application of substantive foreign law (e.g., applicable
law of the contract is foreign) in local proceedings. Foreign law is a matter of evidence. The parties
will be required to prove substantive foreign law through different means, such as legal opinions
issued by qualified foreign counsel, legalized copies of decisions from the foreign courts, and
extracts of the relevant statutes.!
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5. Conclusion

Advantages of litigating:
m Effective access to pre-judgment remedies, such as preventive attachments ("secuestros")
and injunctions (subject to bonding requirements);
m Foreign law may be applied by local judges; and

m  Except for limited circumstances, the access to the Panamanian judiciary is gratuitous.

Disadvantages of litigating:

m Civil proceedings are time-consuming, and there are no immediate results;

m Lack of specialization on complex matters (e.g., bankruptcy, securities, trade and
commerce claims) which may result in contradictory decisions;

m Risk of political influence and corruption in cases with political overtones; and

m Lack of trained personnel and sufficient equipment leading to clerical and even
substantive or procedural errors.

C. Arbitration

l. General Overview

Although arbitration has been a generally accepted mechanism for the resolution of commercial
and private disputes since the early 1980s, it was not until the year 1999 that the first special law of
arbitration, Law Decree No. 5 on Arbitration, Mediation and Conciliation, was passed.'® Law
Decree No. 5 remains the applicable arbitration law.

During the years 2001 - 2003 the Panamanian Supreme Court issued a serious of decisions that
raised serious doubts as to the practicalities of arbitration in Panama, especially within the context
of international commercial arbitration. Due to Constitutional and legislative amendments made in
2006,10 however, the trend in favor of arbitration is growing significantly. This topic will be
discussed in more detail in the section on the courts” position on arbitration.

2. Arbitration Legal Framework

a. Panamanian Law of Arbitration

Law Decree No. 5, Panama’s law on Arbitration, Mediation and Conciliation (the “Panamanian
Law of Arbitration”), was enacted in 1999. The law was inspired by the UNCITRAL Model Law
and the 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral
Awards.161

Issues covered by the Panamanian Law of Arbitration include the following:

For more ACC InfoPAKs, please visit http://www.acc.com/infopaks



60 Litigation and Alternative Dispute Resolution in Colombia, Mexico, Panama, and Brazil

m  Arbitration in law or equity (if the type of arbitration is not defined by the parties in the
arbitration clause or afterwards, the arbitration will be considered to have been agreed
in equity [ex aequo et bono]);!6?

m Institutional or ad-hoc arbitration;163

m International and domestic arbitration;164

m Concept and validity of the arbitral agreement;!®>
m Constitution of the arbitral tribunal;166

m Rules regarding the arbitral award;'¢” and

m Recognition and enforcement of domestic and foreign arbitral awards.168

b. Rules Applicable to Domestic and International Arbitration

Article 5 of the Panamanian Law of Arbitration governs the issue of whether an arbitral
proceeding is international. According to this article, a commercial arbitration is international if its
subject matter or legal business contains sufficiently relevant foreign elements or connections to
characterize it as such, or if the forum’s conflict of law rules qualify it as international.

Additionally, for the purpose of the Panamanian Law of Arbitration, a commercial arbitration shall
also be considered international if at least one of the following conditions is met:

m The parties to the arbitration agreement have, upon execution of such agreement, their
place of business or offices in different countries;

m  The place of arbitration agreed upon in the arbitration agreement or in accordance with
its terms is located outside of the country in which the parties have their place of
business;

m The place where the obligations that arise from the legal relationship must be performed
lies outside the country in which the parties have their place of business;

m The place with which the dispute has the closest relationship is located outside of the
country in which the parties have their place of business; or

m The subject matter of the arbitration has a civil or commercial international nature
and/or relates to more than one State and/or consists of the rendering of services, the
sale or disposition of assets, or the transfer of capital which generates cross-border or
extraterritorial effects.1%”

C. Procedural Rules

According the Panamanian Law of Arbitration, the procedural rules applicable to a particular
arbitration will depend on the special rules chosen by the parties or in accordance with the
applicable regulations.”? In the absence of an agreement regarding the applicable procedural rules,
the arbitral tribunal shall have the power to decide which rules will be applicable to a particular
arbitral proceeding.
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d. Conventions

Panama enacted the New York Convention on Recognition and Enforcement of Foreign Arbitral
Awards (the “New York Convention”) through Law No. 5 of October 25, 1983. The grounds for
refusing recognition and enforcement under the New York Convention, as listed in Article V, have
been also incorporated into the Code of Civil Procedure!”! and the Panamanian Law of
Arbitration.172

In addition to the New York Convention, Panama is a signatory to the Convention on the
Settlement of Investment Disputes between States and Nationals of Other States (the “Washington
Convention”)!”3 and a party to the Inter-American Convention on International Commercial
Arbitration adopted through Law No. 11 of October 23, 1975.174 This convention is also known as
the “Panama Convention.”

e. UNCITRAL Model Law

Even though Panama has not formally adopted the Model Law of the United Nations Commission
on International Trade Law (“UNCITRAL, the Panamanian Law of Arbitration was inspired by
and follows the guidelines of this model law.

3. Arbitrability

As a general rule of the Panamanian Law on Arbitration, matters that are not considered
discretionary or of free disposition cannot be submitted to arbitration. This includes matters
dealing with public interest, as well as the protection of individuals governed or entitled to the
protection of special laws. Public policy would include the State's right to adopt taxes and its rights
to exercise sovereign domain, such as the termination of a public concession (although arbitration
to seek indemnification for unjustified termination of a government contract or concession is
generally available under bilateral treaties and under certain special laws).

As it relates to consumer protection laws, the Panamanian courts have declared void arbitration
clauses inserted into standard insurance contracts with consumers.”> The principle is that in such
relations, the consumer's bargaining or negotiating power is substantially reduced; generally, the
insurance contract is considered a contract of adhesion. In recent times, the Law on Consumer
Protection has adopted a special arbitration regime known as "consumer matters arbitration" in an
effort to allow consumers interested in pursuing their claims through arbitration to access this
procedure.'”® As of this writing, this special regime has yet to be regulated.

In labor relations, a special arbitration regime is also available for the resolution of disputes related
to collective bargaining agreements (e.g., union and severances claims) that may be implemented
to resolve protests that could otherwise lead to or cause a strike.

Bankruptcy claims also cannot be arbitrated, as one effect of the declaration of bankruptcy is that
the debtor will lose his capacity to manage and dispose of his assets. Such management will pass
to the court-appointed bankruptcy trustee for the benefit of all the creditors (all payments made,
and all actions taken by a bankrupt debtor with respect to the bankruptcy estate after the date of
the declaration of bankruptcy, are null and void).
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According to the rules of Civil Procedure, all pending proceedings (with the exception of secured
creditors' claims) will have to be continued before the bankruptcy court, with the participation of
the bankruptcy trustee in lieu of the debtor.!”” In theory, this could include pending arbitration
proceedings (although there are no clear precedents on the matter).

In addition, the bankruptcy court can relate back the effective bankruptcy date if there is evidence
that the debtor became insolvent or generally stopped making payments to his creditors on debts
for a sum certain and due and payable before the date of filing of the bankruptcy petition with the
court. The relation-back period may not exceed 4 years, plus an additional 30 days for certain
suspect transactions (e.g., voidable preferences and fraudulent conveyances).1”® The purpose of
this related-back date would be to minimize the effectiveness of certain transactions that could be
considered suspect or defrauding creditors’ rights, as would be made once the debtor is deemed
insolvent and generally unable to pay its debts. Such would be the case of payments made by the
bankrupt debtor after the effective bankruptcy date on obligations not yet due and payable,
gratuitous payments representing an undue benefit or preference to an existing creditor, or the
granting of a pledge or mortgage to secure antecedent debts. An arbitration clause or agreement
could also be affected by this suspect period, if it were part of a voidable transaction as already
described.

4, Courts’ Position on Arbitration

a. Arbitration Friendliness and Interventionism

Generally speaking, Panamanian courts currently are pro-arbitration; however, the intervention of
Panamanian courts in arbitral proceedings has been substantial in the following issues:

m  The principle of Kompetenz-Kompetenz, as will be discussed;

m Actions for protection of constitutional guarantees (in Spanish, “amparo de garantias
constitucionales”); and

m The stage of setting aside or annulling the arbitration award.”?

Regarding the actions for protection of constitutional guarantees, the Supreme Court of Justice has
issued many decisions stating that the arbitrators are public servants'® and that these types of
constitutional actions therefore are available against resolutions issued by the arbitrators within
the context of arbitration proceedings. In opposition to this view, in a recent decision in Palliser
Holdings, Inc. v. Las Brisas de Amador, S.A.,'81 the Supreme Court of Justice held that arbitrators are
not public servants and, therefore, the action for protection of constitutional guarantees is not
available in these cases.

When setting aside an arbitral award, Panamanian courts will take into consideration the
circumstances specified in the Panamanian Law of Arbitration,’8> which are similar to the
standards for enforceability of a foreign arbitral award under the New York Convention. In
addition to those listed in the New York Convention, Panamanian courts will set aside an award if
it violates Panama’s public policy or laws, or if the award was obtained under fraud, violence, or
bribery. Under Panama law, the parties are not entitled to waive their right to seek the annulment
of the arbitral award before the award has been rendered by the sole arbitrator or arbitral panel.
The proceedings to set aside an arbitral award in Panama shall be conducted before the Fourth
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Chamber of the Supreme Court of Justice.!8 The timeline for these proceeding are generally within
the range of 12 - 18 months.

b. Principle of Kompetenz-Kompetenz

The original text of the Panamanian Arbitration Law expressly stated that the arbitrators were able
to decide upon their own competence. Three years after the enactment of the law, however, the
Panamanian Supreme Court of Justice declared unconstitutional the article governing the principle
of Kompetenz-Kompetenz. In 2004, the Panamanian Constitution was amended to expressly
recognize arbitration as a valid system for the resolution of disputes alternative to the courts, and
to settle the issues that the arbitral tribunal itself was entitled to decide on its own competence.!84
In addition to this Constitutional amendment, article 17 was reinstated to the Panamanian Law of
Arbitration, through Law No. 15 of 2006, to reenact in the law the principle of Kompetenz-
Kompetenz.18

5. Enforcement of a Foreign Arbitration Award

As a general rule, final, non-reviewable foreign awards issued by an arbitrator or an arbitral panel
should be enforceable by the Panamanian courts without review of the merits, prior recognition
thereof through the writ of exequatur before the Supreme Court of Panama, and provided that the
award meets the standards for enforceability of a foreign arbitral award under the New York
Convention.

6. Arbitration Institutions in Panama

a. Preparedness and Quality

Panama has two qualified and well-known centers in the field of arbitration. First, the Center for
Conciliation and Arbitration of Panama (in Spanish “Centro de Conciliacion y Abritraje de Panamad” or
“CeCAP”), sponsored by the Chamber of Commerce, Industries and Agriculture of Panama (in
Spanish “Cdmara de Comercio, Industrias y Agricultura de Panamd”) handles commercial or civil
disputes, or contractual disputes with the State. Then there is the Center for Solution of Conflicts
(in Spanish “Centro de Solucion de Conflictos” or “CESCON"), sponsored by the Panamanian
Chamber of Construction (in Spanish “Camara Panamertia de la Construccion”) for disputes related to
the construction and infrastructure sector.

b. Costs

The administrative costs, fees of arbitrators and secretary of the arbitral tribunal are set by the
Arbitration Institutions!8¢ in accordance to the amount in dispute.

C. Workload
Both CeCAP and CESCON handle domestic and international arbitration.
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d. Arbitrators

Both administrative institutions manage lists of arbitrators, and will provide information on
arbitrators and their fields of expertise upon request.

e. Timeframe

According to the regulations of the CeCADP, if the parties have not otherwise agreed, upon a time
period for the award to be rendered, the period to issue the arbitral award is of four months after
the constitution of the arbitration panel.’8” CESCON regulations state that the arbitration panel
shall issue the arbitral award within a period of three months once the period to submit closing
arguments has elapsed.!®®

7. Conclusion

Advantages of arbitrating:

m In comparison to civil proceedings, arbitration proceedings are faster;
m The parties may choose arbitrators specialized in the subject matter of the dispute;
m Confidentiality,

m The resolutions issued by the arbitral panel are non-appealable and the only available
remedy against the arbitral award is the petition for nullity with limited causes; and

m A foreign arbitral award would be usually easier to enforce than a foreign judgment due
to the high number of signatory countries of the New York Convention.

Disadvantages of arbitrating:

m Risk of political influence and corruption if a request for annulment is made by any of
the parties (e.g., if the government is a party to the arbitration);

m Actions for protection of constitutional guarantees have been admitted in certain cases;
and

m Certain matters cannot be arbitrated.

Note that the first two disadvantages also apply to litigation in the court system.

D. Other ADR Mechanisms

l. Conciliation

The conciliator will work with each of the parties to understand their issues and seek their
objectives, as well as assist them in making concessions as part of the effort to reach an agreement.
Conciliators have to be certified, and can be part of private entities (approved by the Ministry of
Government) or public institutions. As occurs with mediation, matters that can be settled,
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negotiated, or voluntarily dismissed can be submitted to conciliation. The conciliation agreement is
also enforceable through the court system.

In addition, the conciliation agreement can also be elevated to the rank of an arbitration award.
Conciliation can be requested by the parties during the course of ordinary proceedings before
judgment. Conciliation is also available in public contracts where arbitration is available. Dispute
resolution centers, such as CeCAP and CESCON, have certified conciliators and have adopted
special rules incorporating (or recommending in their standard arbitration clauses) a default
conciliation stage the parties have to go through prior to commencing arbitration. The judiciary
has also an ADR program that incorporates certified conciliators.

Conciliation is effective in family law and criminal matters, as well as in labor disputes and
consumer protection claims.

2. Mediation

Mediation is the most flexible ADR mechanism, set to allow the parties to have a direct discussion
of their unresolved issues with the participation of a certified mediator. Mediation sessions can be
of a private or public nature, depending on whether the mediator is appointed by the state (e.g., by
the Judiciary Mediation and Conciliation Program) or instead by a mediator of a private institution
or other certified professional. Matters that can be submitted to mediation are those which allow
for settlement, voluntary dismissal of legal action, and others of free disposition by the parties in
dispute.

Mediation sessions require the execution of a non-disclosure agreement, and the contents of the
session cannot be used in evidence by any of the parties in litigation. Although mediation
agreements are enforceable against the relevant party through the court system, (e.g., through
summary proceedings), the effectiveness of this ADR mechanism is often questioned as, in general,
the parties most often fail to reach a formal settlement of the dispute.

3. Negotiation

Negotiation is not an expressly regulated ADR mechanism; nevertheless, it is used frequently in
the resolution of commercial disputes in the private sector. A high number of civil and commercial
claims are settled through negotiation in Panama. As part of a strategy to gain leverage, or in order
to preserve its rights (e.g., statute of limitation), a party may choose to commence litigation and
then await its adversary's response in order to identify its position and weaknesses before
engaging in negotiations. The parties that choose to negotiate will normally request a stay of the
proceedings for a period ranging from 1 - 3 months that may be extended for similar periods. In
principle, one must have the capacity to voluntarily withdraw a complaint, to waive rights, or to
settle a claim in order to engage in negotiations for the resolution of a dispute.

4, Conclusion

Other ADR mechanisms in Panama are effective whenever there is a genuine interest in resolving a
dispute out of court, and when the parties' positions are not too far apart. ADR mechanisms are
effective in the resolution of family and labor law disputes and for certain criminal claims, as well
as in consumer protection matters. In the absence of a genuine interest to resolve the dispute, ADR
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mechanisms may be time-consuming and may create even more animosity between the parties
while not leading to a solution.

Conciliators and mediators may not be prepared to assist in the resolution of complex cases or

multi-party claims; for the resolution of such conflicts, arbitration would probably be the better
option.
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